Abstract
I. Introduction
America is a deeply divided nation. We differ on such basic issues as how we should order our lives and the role of society and its institutions in shaping human behavior. We have divergent views on the importance of duty and obligation as contrasted with liberty and individuality. Various traditions, religious, cultural and otherwise, have produced very different and as strongly held beliefs. Caught in the cross hairs of this diversity is the American family.
The American family has changed dramatically, particularly over the past four decades, and these changes are reflected both in modern family law and in contemporary movements to alter that law. Social movements have organized around these changes that have goals that are in stark opposition to each other: one group seeking to use law to expand our ideas about the family and provide more people the benefits of family status, 1) the other mobilizing to remove innovations and steer society back to the more exclusive (and excluding) "morally-mandated" traditional family. Representing polar opposites in this struggle are the feminist approaches to family law reform, which is individualistic and rights-centered and fundamentalist rhetoric, which is steeped in religious imagery, symbols, and metaphors. Our laws governing the American family emerged from, and thus reflect, a specific religious tradition. Some still see the family as religiously or divinely ordained and, therefore, unchangeable. Duties and responsibilities are set and established by an order higher than the individual, even superior to the state. In contrast, others see the family as based on individual expressions of love and happiness, an institution shaped thorough law and policy and, therefore, subject to manipulation and redefinition, certainly to evolution and change.
2)
Those who think of family primarily in terms of individual happiness and satisfaction treat decisions such as whether to marry or not; engage in sexual relations or not and with whom; bear children or not, with or with out a partner-parent, as matters for individual and private determination unfettered by the imposition of majoritarian morality. It is not that an idea of family is unimportant to those who value the individual happiness over traditional duty. Rather the family is not viewed as an unalterable historic given, but as malleable, susceptible to social shaping and adjustment-an institution that can and should be adapted to reflect shifts in societal and individual preferences. Not surprisingly, those who hold this view tend also to believe that the laws that address marriage should do so separate from its religious origins. Accordingly, marriage is discussed primarily as an economic and social set of relationships, rather than as a sanctified status reflecting some divine purposes for the individuals involved.
On the other side of the cultural divide are those who hold deeply ingrained religious conceptions of the family. Marriage has theological significance-it is the foundation of the family and the family is both a reflection of divine order and the foundation of society. Consistent with its primary purpose, which is reproduction, marriage is the physical and spiritual joining of one man and one woman through a holy vow taken before God and man. Sacred texts reveal how family members should function in relation to each other. There is gender complementarity between husband and wife, as well as father and mother, with each sex having distinct, natural roles to play. Hierarchies are established, placing wives and children in obedient subservience to the head of the family.
3)
It sounds a bit antiquated to describe the American family in such a religious manner, particularly in a law review situation. However, while it is true that the United States is a modern and theoretically secular state, it is also a society in which marriage is far more important and politicized than it is in other societies. In thinking about the limits of family law reform in this society, it is also important to recognize that religion is far more central in our political discourse and policies than is true in many other Western democracies, particularly the European states. A distinction based on explicit mobilization of religious imagery and norms in political and legal rhetoric is found even in comparison with Canada and England, countries with which we share common legal and cultural history. In other contemporary advanced countries the rhetoric of international human rights norms now form the explicit background for discussions of domestic policies and articulation of governmental obligations. 4) In the family context, in a very real political sense, human rights norms have displaced historic ideas about family hierarchy and traditional roles. 4) Convention on the Elimination of All Forms of Discrimination against Women (hereinafter CEDAW), available at http://www.un.org/womenwatch/daw/cedaw/; Convention on the Rights of the Child (hereinafter CRC), available at http://www.unhchr.ch/ html/menu3/b/k2crc.htm 5) Perhaps human rights as an ethical and moral system of universal truths could be By contrast, in the United States resistance to human rights as an overarching measure for assessing internal law and policies seems particularly pronounced in regard to gender, sexuality, and family issues.
6) Just as religious doctrines shaped our early cultural and social understanding of the American family, religious mandates inform the contemporary "family values" through which some argue today what is normal and what is deviant, as well as defining appropriate family roles for men, women, and children.
7)
In addition, it is important to realize that it is not only that we see ourselves as a traditional or conservative people that has deterred our acceptance of the concept of universal human rights as fully as other societies. Equally important is the fact that we tend to see our constitution as both superior and primary in defining American rights and responsibilities. The family is not mentioned in that document, which is focused on individual rights against governmental excesses and abuses. Federalism has mandated that the laws governing the formation and functioning of the family are appropriately the subject of local and individual state legislative and judicial concern.
8) When family relations have been brought before the Supreme Court, they are most likely treated as individual liberty or equality claims and resolved as such. 9) Situations not susceptible to such an approach are either cloaked in the doctrine of family privacy 10) or remanded back to the local understood to be a new, non-deity focused religion-one with a belief in individual equality and dignity at its core rather than the nature of the divine. judiciary for resolution.
11) The resulting localization and fragmentation of family laws also impedes a coherent and focused approach to reform. There is no national family law with coherent norms and principles that can serve as a unified philosophy with which to engage and critique the backlash that has been mounted against recent reforms under the rhetoric of family values and the need to return to the natural family.
II. Marriage and Religion
The American marital entity has an interesting lineage as a legal category. It is directly tied to one religious set of concepts and beliefs forged in Ecclesiastical courts in England, which developed the laws that defined and regulated the legitimate family.
12) When family law moved to secular courts, as it did in England and the colonies, the understanding of what constituted a family and its relationship to the larger society was so defined by that religious beginning that it was difficult to separate out the secular for the religious meaning of family. Particularly incompatible with this religious family is the 20th century expansion of the ideal of equality to women, both in and outside of the family. The traditional family was based on gender difference and hierarchy in which men and women served preordained and complementary roles in a world divided into public and private spheres.
14)
Historically, and in accordance with the church's approach to marriage, legal and other texts analogized the relationship between husband and wife to other "natural" hierarchical arrangements. Thus, a man was enthroned as head of the family, just as Jesus reigned as the head of the church, and the King was the head of the state. The respective positions of husband and wife were rigidly distinct and patriarchally ordered-husband's role, as frail wife's protector, was deemed "divinely ordained." Common law rules and regulations which eventually took over regulation of the family continued to aid in the construction and maintenance of subordinate gender roles in the family. The structure of the common law mired married women, in particular, in family responsibility and left them on a legal plane far from access to independent and autonomous decision making.
15)
Among the religious mandates that found expression in law was that of marriage as a life-long sexual union blessed and sanctified by God, whose purpose was procreation. Laws prohibiting sexual relations outside of marriage reinforced its preferred position.
16) In addition, family relationships reflected the hierarchical organization of religious society. Authority over children in the common law family was fairly extensive. Its justification was founded upon the necessities of parental responsibility. There was a direct connection between the English state religion and the legal treatment of intimate relationships. Marriage was a sacrament administered by the church and subject to its rules. Under the common law system in effect in England until fairly recently (as legal institutions go), issues concerning the creation and dissolution of marriage and other aspects of family formation were left to the ecclesiastical courts.
17) It was not until the passage of the Matrimonial Causes Act of 1857 that jurisdiction over marriage and divorce was transferred to civil courts. Consistent with the precepts of their religious approach, marriage was viewed as a life-long commitment by these English courts. An annulment or, failing that, desertion, was virtually the only routes out of an unhappy union. The Church of England's ecclesiastical courts could grant a divorce "from bed and board" which allowed couples to live apart, but not remarry. Divorce was theoretically available, but only through a special Act of Parliament, and between 1800 and 1836, an average of three such bills of divorce were granted each year. Generally, access to divorce was limited until the late twentieth century.
18)
This view of the presumed permanence of marriage was also evident in colonial America where divorce could be granted by a secular judiciary, but this rarely happened. In fact, prior to the mid-twentieth century in the United States, judicial divorce, although increasingly more common over time than in the colonial period, was available only for "cause." 19) An "innocent" spouse could ask the state to sever the marital tie when she or he was successful in demonstrating the "fault" of her or his mate. Fault grounds indicated there had been some egregious offense to the very marital union. At that time, states such as New Hampshire only permitted divorce for very serious offenses that were considered to undermining the nature of the marital connection, such as adultery. 20) Other states considered the amorphous category of "cruelty" to be a sufficient basis for dissolution. Colonial divorce laws varied considerably by region, and the northeastern states tended to be slightly more liberal than their southern neighbors. construction of state principles regarding that connection was still evident, if attenuated. The individual states incorporated common-law concepts and definitions from the religiously-shaped English rules into their laws governing family. American judges tracked the religious rhetoric of their English counterparts when considering issues involving the family.
Divine laws governed family relationships, setting out the natural order for the individuals who entered them.
22 … the civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of men and woman. Man is, or should be, woman's protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. The constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood. The harmony, not to say the identity, of interest and views, which belong, or should belong to the family institution is repugnant to the idea of a woman adopting a distinct and independent career from that of her husband. So firmly fixed was the sentiment in the founders of the common law that it became a maxim of that system of jurisprudence that a woman had no legal existence separate from her husband, who was regarded as her head and representative in the social state … As this quote so clearly illustrates, the marital family-the "traditional family" of the common law and the Church of England-was defined by distinct and hierarchical roles across gender.
The organization of the traditional family in the British and American legal tradition was also patriarchal with the husband-"head" of the family-owed obedience and domestic and sexual services from his wife. In return, he was obligated to support her and their children.
23) The husband's role conferred rights as well as responsibilities, including the right to punish family members. Since he bore responsibility for their actions, a husband had the right to reasonably chastise both wife and children. His support obligations also gave him a corresponding right to the earnings of his wife and children, and to control over their property. 24) Further, the view of marriage expressed by Justice Bradley and the divinely-ordained respective positions of the spouses also limited the expectations and opportunities for married women in the larger society. The marital family's hierarchically-organized and well-defined gender roles placed the spouses in different spheres. Women, excluded from many of the public aspects of life, were perceived as appropriately dependent. As the Bradley concurrence in Bradwell expressed, their true calling was considered to be the home and family. 25) This ordering of domestic life was intuitive-responsive to the natural dependency of women. Common law-imposed disabilities on women supported this ordering of the world. Married women were not able to own property or make contracts. In some instances they could not even be held responsible for their own torts or crimes. Their husbands, perceived as controlling them absolutely, were charged instead. 26) The common law expressed a structure in which the distinct specialization of the spouses complemented each other-the wage earner and the housewife; the protector and the protected; the independent and the dependent. Each spouse needed his or her complement in order to attain and maintain a whole, complete family entity; an entity that provided for all its members' needs. This specialization, bringing together the head and the heart of the family in the form of husband and wife, allowed the marital family to function in a self-sufficient manner, providing both economic and domestic resources to the unit.
In regard to parents and children the law was also clear and clearly reflected differentiated roles and natural hierarchy. William Blackstone in his Commentaries on the Laws of England declared: "The power of parents over their children is derived from the former consideration, their duty; this authority being given them, partly to enable the parent more effectually to perform his duty, and partly as a recompense for his care and trouble in the faithful discharge of it ….
[t]he power of a parent by our English laws [is] sufficient to keep the child in order and obedience. He may lawfully correct his child, being under age, in a reasonable manner; for this is for the benefit of his education." (p. 452)
References to "parents" in this context should be understood in light of the further admonition by Blackstone, in the same chapter, that he was discussing the "legal power of a father (for a mother, as such, is entitled to no power, but only to reverence and respect) …" (p. 453). James Kent's Commentaries on American Law [1827] shows how this version of a gendered and authoritarian family also took root in the US:
"In regard to wives-the husband acted as her guardian, and was bound to maintain her. Therefore "the law has given him a reasonable superiority and control over her person and he may even put gentle restraints upon her liberty if her conduct be such as to require it …." (p. 181)
State v. Rhodes, 61 N.C. 453, 454 (1868), set out the role of family privacy, which abandoned both subservient wife and child to discipline and possible abuse:
"The courts have been loath to take cognizance of trivial complaints arising out of domestic relations … the evil of publicity would be greater than the evil involved in the trifles complained of …. however great are the evils of ill temper, quarrels, and even personal conflicts inflicting on temporary pain, they are not comparable with the evils which would result from raising the curtain and exposing to public curiosity and criticism the nursery and the bed chamber."
In the United States, the moral or divine sensibilities swirling around that early common law history have tended to endure and the family in both the arenas of form and function is viewed by many Americans as a "natural" entity, pre-dating and existing independent of the state.
III. Revolutions and Reforms
Many of the explicitly religious laws regulating the family in the United States have substantially changed over time. The law now reflects the image of a more egalitarian set of expectations in regard to husband and wife, one that reflects a commitment to gender equality that resonates in the broader culture. These changes in perception about the family arose along side of other transformations during the 1960s and 1970s in which the constitutional principle of anti-discrimination fashioned in the civil rights movement was extended to establish gender equality.
In fact, during the mid-20th century, America experienced three intertwined "revolutions" in beliefs and practices that altered patriarchal social and legal constraints on women in the name of gender equality. These revolutions together provided a countervailing ideology with which to challenge the traditional family relationships. The transformations in expectation and aspiration that occurred changed not only the way we understood the family, but also the way we understood the relationship between men and women, as well as between the State and the individual. Cumulatively, in freeing women (and men) from historic disadvantages associated with gender and family roles these revolutions redefined society. In doing so, they also led to rewriting the terms of legal or civil marriage in ways that are incompatible with the historic religious mandates.
The demise of the ideal of indissolvable marriage that accompanied no-fault divorce was certainly dramatic from the legal perspective. Divorce is now more accessible-undermining the religious idea of life-long union.
27)
More profound and threatening, however, was the fact that the internal order of the marital relationship was revised. Traditional lines of authority were disrupted and women viewed as equals, even as competitors with men, disturbing the preexisting and gendered hierarchical order.
The Gender-Equality Revolution
The gender-equality revolution has proven of particular importance in shaping the new views on marriage. Ideals of gender equality drastically altered women's aspirations for themselves, both in and outside of the family and the way to realize these new aspirations was enforced through law.
28)
Women's relationship to the "public sphere" was reshaped and they are now in the workforce, expected to be self sufficient, engage in paid work (even if they are mothers with caretaking responsibility), and generally assume equal responsibility for the economic well-being of themselves and their families on a par with men.
Feminism recognized that the "private sphere" also had to change. Old family patterns had to be reformed with laws freeing women mired in family roles and responsibilities. Advocacy of gender-equality in the workplace was accompanied by advocacy for reform of traditional family law. As a result, the legal relationship between husband and wife has been completely rewritten in gender-neutral, equality aspiring terms. Modern divorce rules reject the image of the wife as a dependent of her husband due to her preordained domestic roles. Spouses are now seen as full and equal marital partners.
29)
This turn to equality within the family has had tremendous economic implications. The idea of alimony-the ongoing economic obligation on the part of the husband for the support of an innocent wife 30) -has been rejected in favor of [rare] awards of temporary financial maintenance until training for the workplace can be completed and economic self-sufficiency attained.
31)
In addition, novel concepts were developed in order to redefine the economic nexus between husband and wife in regard to property. The idea of "contribution," broadly defined to include domestic labor, replaced title and cash contributions to the accumulation of property, savings, and retirement accounts. Property is now perceived as the product of marital or joint labor, not only of individual efforts. Property is divided along guidelines that presume more or less equal value, even if the contributions are different in kind.
32)
Interestingly, gender equality also facilitated an individualization of family law in regard to contracts between the couple. Increasingly, couples are allowed to define for themselves the specific economic consequences of a dissolution using pre-marital agreements. The idea that women are in need of state protection because they are unable to bargain or negotiate as equals has been replaced with the notion that everyone should be free to contract and hold to the bargains they reach prior to marriage regardless of how unfair those bargains may seem at divorce.
33)
In addition to altering the economic relationship between spouses at divorce, gender equality provisions now govern arrangements about children. Child custody determinations are no longer based on inappropriate and outdated definitions of gender-roles. Gone is the "tender years" presumption ) ("somehow, with the passage of time, the distinction between true divorce and mere separation was obliterated and alimony began to be awarded in all cases. No rationale was advanced to explain why parties, who were no longer married, remained economically bound to one another").
31) See sources cited supra note 29. 32) Id.; Under the common law system the spouse who earned the money owned the property and alimony was the way to address the on-going economic dependency of wives. Consistent with complementary gender-roles, the custody of children went to their mothers if they were of "tender years." Older children were presumed appropriately placed with the parent of the same sex so they could learn how to become men or women.
33) See, e.g., sources cited supra note 29.
that referred mothers for the custody of very young children. Parents are presumed equally able to care for their children, with no gendered assumptions legally permitted.
34)

The Sexual Revolution
Also setting the stage for the changes in the family as a legal and cultural entity was a significant shift in the way that society thought about pre-marital sex. Of course, people have always had sex outside of marriage, but such behavior was received differently for men and women. The attitude for male non-marital sexuality was "boys will be boys," while women's indulgence was viewed with stigma and societal condemnation. The gender equality revolution and the development of the birth control pill altered this to some extent.
35)
In addition, when marriage was legally held to be essential to society, criminal laws were in place to protect marriage by making other sexual relations punishable. Laws against fornication, adultery, and non-marital cohabitation made marital sex the only legal sex in many states. 36) Civil law was equally harsh on the unmarried. Landlords and employers were free to deny access and benefits to those "living in sin" 37) and children born outside of marriage could be discriminated against by state and local welfare systems. 38) Same sex relationships were even more harshly punished in the criminal law.
39)
As a result of the sexual revolution many people are able to view sex, even reproduction, as decisions that an individual could make independent of marriage. As a result, we have experienced an increase of instances of nonmarital motherhood. We also see a growing visibility and increased acceptability of same-sex relationships. Non-marital cohabitation, both for same and heterosexual couples has exploded. Cohabitation is also seen as a real alternative to marriage for many, not just a part of an engagement or premarital trial period.
40)
The sexual revolution has drastically altered the nature of state intervention into intimate sexual relationships. No longer involved in prohibiting and policing these arrangements, the state has increasingly come under pressure to give committed, marriage-like relationships the same benefits and privileges as are attached to formal marriage.
41) Courts and legislatures grapple with the implications of attaching marital consequences to marriage-like relationships.
42)
As the state has moved away from monitoring and regulating sexual relationships, individual privacy and liberty interests ascend. These concerns replace or dilute ideas about traditional morality and virtue in public and legal discourse. Certainly marriage has lost its exclusivity in regard to sexuality and reproduction, both in practice and, for many, as a matter of principle or ideology.
The No-Fault Divorce Revolution
At the beginning of the 1960's most states had various grounds under which an innocent spouse could seek a divorce from a guilty spouse: adultery was the universal-considered a violation of the marital commitment. Other grounds included extreme cruelty, willful desertion, willful neglect, habitual intemperance, incurable insanity, and conviction of a felony. Reflecting the adversarial nature of the divorce process and the substantive need for an innocent victim there were also defenses to divorce. These were things like connivance (complicity), collusion (consent), condonation (forgiveness) and might also include equitable defenses such as delay in bringing suit. Once fault had been proven if the defendant failed to establish an adequate defense, the plaintiff was released from their marital obligations and entitled to a decree of dissolution or divorce. 43) Late in the 1960's, the California Legislature enacted a law that established a no-fault system of divorce in which the grounds for marital dissolution were 'irreconcilable differences which have caused irremediable breakdown of the marriage."
44) It quickly became apparent that the determination that a marriage was irretrievably broken could only be a subjective judgment and that if one spouse asserted this to be the case it was, even if the other is convinced that this marriage can be saved.
45)
Accompanying the no-fault revolution was a different type of adjustment, one no less significant for altering the way that we view marriage and divorce in the United States. Changes in the rules governing the economic consequences of divorce evolved in the decades after no-fault came into being on a grand scale.
46) The idea of separate property for assets accumulated during the marriage disappeared and was replaced with marital property. Spousal support awards were increasingly disfavored unless someone was unable to work for pay. The ideal of gender equality transformed the expectations for divorcing wives and facilitated the transition from a fault based system by establishing rules that were argued to enable courts to manage the economic fallout from divorce. Reform in family law in the United States often rises out of religion, even when groups claim to be secular. Religious imagery infused American law from its roots in the ecclesiastical courts of England, and the American view of family cannot be extricated from its religious origins.
47) As the United States becomes more religiously diverse and religion becomes one of many competing belief and value systems, issues of religion become increasingly contestable, with many believers standing more firmly on their religion than their earlier counterparts.
48)
The changes in law that have followed in the wake of the three revolutions (gender-equality; sexual; no-fault divorce) have made entry into and exit from marriage a matter of individual preference, a decision relatively unfettered by state regulation and control. No-fault divorce laws shifted control over the continuance of a marriage from the state to the couple (or one of them).
In fact, all the revolutions share a perspective built around the individual as the relevant unit of social policy and law. Individual consent and individual choice, not the mandates of marital status, are what is relevant in these revolutions and the family law reforms based upon them. This shift in emphasis, which reflects a transformation in societal attitudes as well, is as significant as the specific content of the law reforms. Previously, the family as an essential societal entity trumped the individual interests of its members. Individual happiness was thought to be appropriately submerged in the wake of family responsibility and obligation.
Reflecting the profound change in their position in society, marriage is no longer considered to be an economic imperative for women. As the virtual abolition of alimony indicates, women are expected to work and be selfsupporting. Preservation of marriage by limiting divorce was no longer considered necessary. Gender equity and antidiscrimination law liberated women from the imposed economic dependency on husbands by giving them access to the paid workforce, education, and political life.
49) The evaporation of earlier conceptions about the natural dependency and incapacities of women substantially undermined one of the traditional secular justifications for state control over marriage and divorce.
50)
As the new emphasis in family law indicates, divorce is the occasion for adjusting the spouses' economic entanglement. Dissolution entails division of marital property and an economic rendering of partnership justice. If women are now presumed to be equals capable of both bringing home the bacon as well as frying it up in a pan, marriage can no longer be legitimated as necessary to remedy their dependency.
51)
Other basic beliefs about the centrality of marriage to the ordering of society have also been called into question. For example, if children are increasingly being raised in single-parent homes shouldn't society turn attention to supporting those units, rather than continue to build policy around the marital family? 52) Further, asserting marriage as the essential structure for caring for children seems disingenuous when statistics indicate that many children in two-parent families are living in poverty or without adequate health insurance, even with both adults working. Single parenthood does correlate with many social and economic disadvantages for children, but the fact of single-parenthood itself does not negatively affect the well being of children, but it may be that being raised in a disadvantaged environment does.
53)
In fact according to a large, multiethnic study at Cornell University school readiness was found to be about the same in large samples of single and two parent families, suggesting that what matters is the parent's own abilities and educational level in a single-parent family. 
V. Backlash
As changes in behavior and in the legal perception of the family have occurred, proponents of religious orthodoxy in the United States have reacted as though religion itself was threatened. It is not just the possibility of new forms of the family that seem particularly dangerous-the fear is also attached to the perception that religion is being displaced by an even more secular framework. Resistance to secularism seems to be a key feature of American fundamentalism. Therefore, it is not surprising that there is vigorous resistance by some segments of the religious community to the movement to expand the definition of the legal family, as well as condemnation of shifting family behavior that would make the institution of marriage more egalitarian and flexible.
Since the natural (or religious) family is primary to fundamentalist religions, it is not surprising that reforms that move us away from that family to the more modern egalitarian model generates corollary resistance and condemnation. It is also not surprising that in the United States the rhetoric and energy of this backlash motivates politics and informs policy debates. The backlash has both strength and breadth. It comes primarily from two somewhat overlapping, sources: the Value Voter and the Marriage Movement.
Value-voters believe the family is under siege by those who do not value it and who would violate it for political ends.
55) The language of their counter offensive is often explicitly religious in nature. The siege must be addressed on a variety of fronts. Marriage is central-it provides the way for now-rampant 55) See GEORGE LAKOFF, MORAL POLITICS: HOW LIBERALS AND CONSERVATIVES THINK (metaphor used througout the book) (2001 ed., University of Chicago Press). Lakoff uses the family as a metaphor. Conservatives are the strict father and liberals the nurturing mother. The parents in this case had different beliefs associated with this basic division, holding two different concepts of morality. Not only do these two disagree with each other they each find the other side incoherent. Family is also a metaphor for country; the way we understand our country with the government corresponding to the parents and individual citizens to children. The way we understand how a family will be tells us how we understand how a country should be. Here I look more at struggle around the family and its control by the government, how that has changed and reformed in developing family law. illicit sexuality to be contained. It also has as its primary (and divine) purpose the birth and raising of children, a purpose that must again be elevated as supreme and supported by law. In the world-view of the typical value-voter marriage is a set and established institution-its definition is not open to question or redefinition. The state's mandate is to protect marriage in its historic form as a lifelong commitment between one man and one woman joined by God and state.
In this line of argument, the state's interest in marriage is based foremost on its role as the foundation for the family, which is posited as the basic building block of society. Threats to marriage are threats to the whole idea and place of family and, therefore, promise to bring destruction and chaos to the larger society. The duty of the state is to shape public policy in ways to protect marriage and family, mostly by promoting traditional two-parent marital families.
56)
The suggested mandates are numerous. Divorce must be discouraged, if not outright prohibited. 57) We must regulate and contain sexuality; hence marriage would be the only relationship in which sexual expression can legitimately take place. The state therefore should reenact and enforce now abandoned historic restrictions on non-marital sexuality, such as adultery and fornication statutes. Of course, sodomy should be re-criminalized. Also reproduction must be brought back and safely encapsulated within marriage-this is certainly the only legitimate relationship in which reproduction should occur. This belief would justify harsh measures designed to make unmarried mothers wed and mothers contemplating divorce stay married. Non-procreative sex should be discouraged. Sex education left to the family, except that abstinence should be officially advocated in schools and elsewhere. Certainly abortion would be illegal.
From among a cluster of such value issues in recent times same sex marriage has emerged as the most shrill and [historically effective] battle cry for the value-voter. 58) But it is not the only rallying point. It is important to note that value-voters are alarmed by a wide range of issues that challenge the traditional reproductive family unit of husband and wife. In their narrative of crisis the underlying culprits responsible for the social and cultural decline are feminism, with its resistance to feminine or wifely and motherly duties and roles, and secular humanism, with its relativist approach to morals and values. The cultural lines were clearly drawn along designated pro and anti family lines which played out in the 2004 election. Writers for the Religious News Service announced that "the stronger-than-expected role of moral values in [the 2004 ] election signals that the nation's values agenda is likely to be dominated by 'social morality" not 'social justice' in the coming years.
59)
The morality troops have been amassed. The NY Times reported "for the past four years, Mr. Bush has been deliberately assembling the building blocks of a formidable faith coalition. Pastor by pastor, rabbi by rabbi, and often faceto-face, Mr. Bush has built relationships with a diverse range of religious leaders." 60) John Green, an expert on religion and politics and director of the Bliss Institution of Applied Politics at the University of Akron concluded that the Bush coalition included a much larger group of more traditional religious people, many of them outside of the evangelical tradition. He noted that "what they did have in common is that all of these groups tend to hold traditional views on sexual behavior:" 61) There seemed to be a consensus among religious writers that the Bush's strategy of appealing "to the social conservatives in [a variety of religious] groups who felt alienated and disrespected by a popular culture that in their minds trivializes religion" in fact paid off. Of course, during this period Democrats anxiously argued that the terms 66) This is a mistake that conservatives have not made according to Obama, and progressives must "tap into the moral underpinnings of the nation" and acknowledge that religious people in American cannot be expected to separate their morality from politics, especially when law in the United States is a codification of morality, mostly Judeo-Christian, as Obama points out. Horwitz notes that Obama's speech "represents a fuller level of engagement between religion and politics on the political side of the ledger. Rather than simply enlist on one side of the culture war to build a "voting majority of the faithful" 67) or the faithless, Obama emphasizes the importance of engagement on both sides: the need to "tackle head-on the mutual suspicion that sometimes exists between" both "religious America and secular America."
68)
Religion and value voters are not the only story, however, and certainly not the most unsettling. Complementing the religious advocates for a return to a more traditional family world is an eclectic movement often referred to as the Marriage Movement. It can be viewed as a loose confederation of groups-some religious, but others secular-whose rhetoric reflects moral, often based on social scientific, bases for reestablishment of the primacy of marriage.
69) Central to these arguments are the need for societal stability and concern for the wellbeing of children raised by single parents. Those groups forming this coalition come in different forms and have different motivating beliefs, many are overtly political. Some have specific groups in mind that are in need of attention and protection given the rates of divorce. In this category would be child advocates, men's groups who oppose no-fault divorce, and fathers' rights groups. Some are organized to affect a specific, often religious, view of marriage. 69) Opposition to cultural and social changes in beliefs about marriage has not only been generated through resort to religious language. The opposition has also been aided by certain social science information. This complements the activities of organizations associated with churches, such as "Marriage Savers" and such information allows them to make secular assertions as part of the efforts to lessen or eliminate divorce. Some churches now refuse to perform marriages unless the couples agree to a waiting period that involves clergy counseling. Such practices reflect the efforts of The National Council on Family Relations, which created the Healthy Marriage resource Center that produced social science evidence that premarital counseling and preparation aids marriages and prevents divorces.
KATHERINE These diverse groups coalesce around the promotion of marriage and advocacy of a traditional two-parent home as the superior child-rearing unit. Agreement at those two levels does not reflect unity on opposition to samesex marriages. Indeed, many Marriage Movement supporters would welcome the infusion of true believers into the marriage cause that opening it up to same-sex couples would provoke. The consensus that unites is around the belief that marriage and two-parent households are superior and should be supported in law and policy.
The marriage movement has some interesting intersections with the valuevoter. While it may not view family in exactly the terms dictated by fundamentalist religion and would probably not resort to arguments based on divine will, many in the Marriage Movement do incorporate rhetoric of morality when extolling the virtues of the traditional family. There is an academic wing of the Marriage Movement that to some extent mimics and replicates family value arguments for return to a traditional and religiously inspired marital family. It does so through a discourse of secular, socialscientific arguments in favor of two-parent family that asserts its superiority has been proven and justifies harsh treatment for those who reject this proof.
This group of academics is well-positioned. They have and do serve as political and policy advisors and they have been influential at both the federal and state governmental levels. Along with much more conservative commentators, these academics believe that the marital family is a foundational institution-the "cradle of citizenship"-that teaches "standards of personal conduct that cannot be enforced by law, but which are indispensable traits for democratic citizenship." 72) Problems with the marital family, therefore, are clearly seen as problems for democracy, justifying legal and political responses. Much of their attention is focused individual responsibility. As citizens, we are certainly seen to be a much diminished group who place [s] less value on what we owe others as a matter of moral obligation and common citizenship; less value on personal sacrifice as a moral good; less value on the social importance of respectability and observing the rules; less value on restraint in matters of pleasure and sexuality; and correspondingly greater value on self-expression, selfrealization and personal choice. 74) A report prepared by a group of academics organized as the Commission of Civic Renewal, concluded where it began, with a "call to [more responsible, old fashioned] citizenship." 75) The family, labeled "the seedbed of virtue," is viewed as citizen producing. 76) Families are "crucial sites for shaping character and virtue, they provide vivid models of how to behave in the world, and they help connect both children and adults to their neighborhoods and communities." 77) In fact, the report states that a major failing of the self-indulgent citizen is the rejection of the institution of marriage. This behavior is particularly significant since marriage is central to the civil societarian's concept of "the family." The Commission's report is very clear that the family at the center of civil society is a traditionally populated one-a nuclear or marital family. The Commission's conclusion about the decline of the family is evidenced solely through measuring the incidence of divorce and non-marital births.
78) The report is full of assertions about the inferiority of the non-marital family's child raising ability. The authors recommend that the nation make a commitment to the proposition that "every child should be raised in an intact two-parent family whenever possible." 79) This focus on form, to the exclusion of other aspects of family, assumes that form determines function. 80) Its effect is to provoke law reform proposals seeking to make divorce more difficult and to deter single parenthood.
VI. Legal Manifestations of Backlash
There have been hints of a counter-revolution, particularly in regard to nofault divorce. 81) Arguments are made that no-fault divorce has prompted a rush to dissolution in which whims are given substance and salvageable marriages dissolved. 82) In recent years there have been numerous attempts to make divorce more difficult to obtain. Successful on a legislative level at least initially was the "covenant marriage" 83) movement in which a more serious and fault based system to govern divorce has been set up as an alternative to the no-fault model (often labeled "marriage-lite). 84) Louisiana was the first state to adopt the "covenant marriage" in 1997 which allows couples to choose a more binding marital contract-a number of states have followed suit. 85) More recently, the Chief Justice of the Georgia Supreme Court, Leah Ward Sears, is part of a movement to promote marriage and decrease family fragmentation. The movement she is a part of claims that family fragmentation negatively impacts children and the court system. 86) According to the National Fatherhood Initiative ("The Initiative") Georgians are more supportive of marriage as a whole than the nation and responded in a recent survey that they believe married people with children ought to stay together and couples should not be able to get a divorce without a reason. 87) In the same survey Georgians expressed support for requiring pre-marriage counseling and stating that society would be better off if divorces were harder to get, but the survey never queried whether the participants about increasing regulation of divorce and pro-marriage legislation.
88)
There also have been some campaigns to rewrite or repeal no-fault divorce laws. The first serious attempt occurred in 1996 in Michigan.
89) The most recent attempt was in Virginia in 2007-2008. 90) These attempts at reform target the unilateral nature of the no-fault divorce process, requiring the consent of both spouses before access to divorce would be granted. The rationale advanced is that no-fault is no more than legalized desertion unless there are attempts at reconciliation and both spouses agreed that the marriage was irretrievably broken It is apparent that significant numbers of Americans view no-fault divorce as inappropriate. For both secular and religious reasons the arguments are that the legal rules that make divorce readily available undermining the institution. They may do so because they invalidate the idea that marriage represents a life-long commitment and alter the naturally received gendered roles of husband and wife, father and mother. To others, the harm to children forms the battle cry. For many Americans, however, the nation confronts a crisis situation in which marriage is more tenuous and weaker as an institution than it was in the mid twentieth century.
